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When you have a desirable
floor plan in a great location, but don’t have recent,
fashionable upgrades, you
might just want to replace

real estate agent. She can be
reached at 949-678-3373 or
leslie@leslieeskildsen.com.
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Negotiating improvements for commercial buildings
I recently authored a column
with the headline “The almostperfect space – but not so fast!”
One of the excerpts from that
column that I want to explore today is this: “Once the true cost of
the new offices is determined,
we now must negotiate who
pays: you, the owner or some
combination of you and the
owner. Generally, an owner will
be reluctant to pay for an improvement that adds value today
but may need to be ripped out in
the future.”
There are circumstances in
which an owner will, in fact,
write a check, as a concession,
for improvements to a space – as
in the case of a building in shell
condition, or if the building is in
need of some updates and the
owner prefers to throw a wad of
cash at the problem vs. doing it

himself.
What follows
are some issues to
understand before you negotiate an improvement allowance.
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provement allowance is a sum of
money the owner
of a building will invest in improvements. Such improvements could be new offices, new
flooring, paint for the offices or
warehouse area, expanded electrical circuitry or truck door enhancements such as load levelers.
Turnkey vs. an allowance:
In a turnkey situation, you are
requesting your new layout be
entirely created by the owner of

the building without a cost to
you, the occupant. An allowance, conversely, is a fixed
amount of money the owner will
spend on your layout with no
guarantee the sum will cover the
entire cost. If an allowance is all
you can muster, make sure you
understand the true cost of your
improvements with adequate
wiggle room in case of a surprise.
Not all deals: Understand
that not all transactions will offer an allowance for improvements. We frequently see this in
industrial deals. An owner will
possibly freshen the offices with
a coat of paint and some new
flooring but will be unwilling to
do much more.
What an owner will pay:
Generally, an owner will pay for
general purpose improvements,

or those that will be reusable by
future tenants.
Ways an allowance is paid,
when and how: The best for you,
the occupant, is to have the owner provide a turnkey allowance
as a concession. He produces
your layout with no cost to you
other than your timely rent payments throughout the lease period. The worst for the occupant
would be a complete repayment,
with interest, of the improvement dollars an owner invests in
the building.
SNDA: If a substantial investment is needed to shape your
space into habitable form, make
sure the lease you sign includes
a subordination, non-disturbance and attornment provision. Simply put, this clause will
protect your investment and tenancy if your owner loses his

building through foreclosure.
Management fee: One of the
“gotchas” that exists within an
allowance is the owner’s right to
charge you a fee for managing
the process of building your improvements. Let’s say the owner
will invest $100,000 to mold
your arrangement. Your construction costs are $100,000.
You’re golden! Oops: The owner
is charging you $5,000 to oversee the construction. Now your
new arrangement is tipping the
scales at $105,000. And guess
who pays the $5,000? Yep! The
one reading this.
Allen Buchanan is a principal and
commercial real estate broker at
Lee & Associates, Orange. He can
be reached at 714-564-7104 or abuchanan@lee-associates.com. His
website is allencbuchanan.com.

When issues arise, which law do you follow, city or HOA?
Q. Recently we have had issues with projects and proposed projects that involve
city regulations vs. CC&R
restrictions. Our board seems
to think that the requirements in our CC&Rs are
unenforceable if the city has
already approved the projects. I contend that the
CC&Rs must be met as well
as city requirements, with
the more restrictive (usually)
CC&Rs having the greater
legal power (for lack of a
better word).
– J.D., Solana Beach
A. Your CC&Rs and governing documents are private
restrictions governing
your community. By becoming an owner in the
community each member
automatically becomes
part of an agreement to

live by
those
restrictions.
Similarly,
by moving
into the
municipality
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each owner also
becomes subject to the
laws and ordinances of the
city, in addition to other
applicable county, state
and federal laws. The law
of the CC&Rs is based in
contract, while the law of
the governmental authorities is public law. HOA
members must heed both.
Some owner modifications do not require build-

ing permits but may still
require association approval. An example would be
changing the paint color
of one’s garage door,
which probably would not
require a permit in most
places but would clearly
be an association issue
requiring permission.
Conversely, it is possible a
building permit could be
required for something
which may not require
HOA permission – such as
replacing a water heater.
Some cities require a
homeowner show HOA
approval of a home modification before issuing a
building permit. However,
with respect to solar installations, Government
Code 65850.5(i) bars cities
from doing so. This can be

misleading to homeowners who may be led to
think that the HOA has no
say in the matter – this is
incorrect.
HOA homeowners
should check both with
their association and the
building authority before
making changes to their
home.
Some homeowners
consider the approval of
the building department is
more important than the
HOA, and decide it is “better to ask forgiveness than
permission.” This can
prove to be a bad idea,
such as in the 1992 case of
Harbor View v. Torley, in
which the homeowner
added to their home without HOA permission, and
then was ordered by the

court to remove the addition and pay the HOA
attorney fees.
Q. Nowhere in (our governing
documents) is there a section
that violates the First
Amendment of the Constitution. However, the board
made a new rule that does,
barring politics in the clubhouse. Prohibiting the use of
facilities for any purpose that
does not promote hate is, in
my opinion, a violation of the
First Amendment. May I have
your opinion as to where the
Constitution starts and stops
in an HOA?
– R.G, Moreno Valley
A. HOA elections are governed by the Davis-Stirling Act sections regarding
elections, at Civil Code
Sections 5100-5145. Per
Section 5105(a)(2), associa-
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tions that have common
area meeting space must
make it available to candidates in HOA elections at
no cost. So, if an election
is in progress, the HOA
may not ban campaign
meetings in the clubhouse.
The U.S. Constitution
does not govern this, because the association is a
private organization of
members.
Kelly G. Richardson, Esq. is a
Fellow of the College of Community Association Lawyers
and Managing Partner of
Richardson Harman Ober
PC, a law firm known for
community association advice. Submit questions to
KRichardson@RHOpc.com.
Past columns at
HOAHomefront.com.
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