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Q Our HOA is mandating that each 
unit in our complex be tented for 

termites. The HOA is stating there is 
precedent under California law to force 
homeowners to evacuate their residence 
for a 72-hour period if the board has 
mandated this tenting action. Does our 
HOA board have the right under Califor-
nia law to force homeowners to evacuate 
to permit tenting? 

— P.S. San Diego

A Termite treatment in associa-
tions is often a controversial issue. 

Some years ago in La Jolla, the La Jolla 
Shores Clubdominium HOA board had 
decided, after consulting an expert, to 
spot-treat termite infestations in the 
property. A homeowner believed the as-
sociation was negligent in not tenting 
the buildings and sued the HOA. In the 
landmark 1999 case of Lambden v. La 
Jolla Shores Clubdominium HOA, the 
California Supreme Court adopted a 
rule of judicial deference toward HOA 
maintenance decisions, so long as the 

board observed the Business 
Judgment Rule. Presumably, your 
association likewise has obtained 
input from experts before decid-
ing that tenting is the best ap-
proach.

It can at times be difficult to 
get residents to cooperate. Some 
residents find the selected date 
inconvenient, some do not make 
it a priority, and others simply 
fear the process of tenting their homes. 
Civil Code 4785 provides an important 
tool for HOAs regarding termite treat-
ment. If the HOA provides at least 15 
days advance written notice to the occu-
pants and owner, and the occupants do 
not vacate the premises, the HOA can 
“cause the summary removal” of the oc-
cupant so that the treatment can pro-
ceed.

The association normally will notify 
owners and occupants well in advance 
of the upcoming treatment, and send 
each owner not only information from 
the termite treatment company about 
preparing their home, but also an ac-

knowledgment form in which the 
occupants confirm they will va-
cate the home for the required 
dates.

The “summary removal” men-
tioned in the statute does not 
mean the HOA can physically 
eject the occupants. Legal process 
still must be invoked. Usually, 
this is in the form of an emer-
gency court order from a judge. 

After obtaining the order, the HOA can 
proceed to open the unit for the treat-
ment to proceed. The assistance of law 
enforcement might be needed if the oc-
cupants still refuse to leave.

Not all HOAs have the same responsi-
bility regarding termite treatment. Un-
der Civil Code 4780, condominium, co-
operative, and community apartment 
associations are responsible for ter-
mite treatment, unless the CC&Rs pro-
vide otherwise. However, under Civil 
4780(b), planned developments are not 
responsible for termite treatment, un-
less the CC&Rs provide otherwise.

For planned developments in which 

the residences are attached (typically in 
townhouse configuration), this can be a 
problem, since most original CC&Rs do 
not mention termite treatment. With-
out a CC&R provision empowering the 
HOA to prevent termites, the planned 
development association may not be 
able to properly protect the structures. 
Attached planned development associ-
ation boards should consult their legal 
counsel on this issue.

Homeowners should cooperate with 
the HOA treatment plan, which protects 
their investment.

Note to readers: CAI’s annual Califor-
nia Legal Forum will be held on Oct. 20 
in Universal City. See caionline.org for 
details.

Contributing columnist Kelly G. 
Richardson, Esq. is a fellow of the College 
of Community Association Lawyers 
and Managing Partner of Richardson 
Harman Ober PC, a California law 
firm known for community association 
expertise. Submit questions to 
KRichardson@RHOpc.com. 
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Everybody uses tools in their daily home and 
work life.

Gardeners use mowers, blowers and hoes. Roof-
ers use tar paper, hammers and nails. Lenders use 
spreadsheets and calculators. Accountants use led-
gers and tax codes. Homemakers and housekeepers 
use detergent, sponges, and vacuum cleaners.

Some home inspectors use moisture 
detectors, water pressure gauges, in-
frared thermometers and mold-detect-
ing dogs.

That got your attention.
Mold-detecting dogs are trained to 

“alert” for at least 18 kinds of mold 
deemed harmful to human beings. 
Their training is similar to that of 
bomb- and drug-sniffing dogs.

Some home inspectors use mold-
sniffing dogs to augment their tool 

kits. While the inspector cannot see behind a wall, 
dogs trained to sniff for mold will alert by sitting 
down in front of an area where they detect mold.

The home inspector can then do a more in-depth 
investigation in that area, pulling back the base-
board, cutting a small hole in the drywall or pulling 
out all of the contents of the bathroom or kitchen 
cabinet (I’ve seen them do all) based on where the 
dog alerts.

This additional investigation also could lead to 
spore sampling. This is a process where the inspec-
tor pulls a sample of the material, seals it in a vial, 
identifies it, and ships it off to an independent labo-
ratory for analysis.

You see, the mold-sniffing dog can tell you where 
it is, but he can’t tell you what it is or how much of it 
there is.

As a homebuyer, if you use a home inspector with 
a mold-sniffing dog, be prepared to pay extra for 
that. Mold-sniffing dogs are fairly rare in Orange 
County. And their training and recertification is not 
cheap.

Once the dogs have been trained and certified, 
they are required to be recertified every six months 
after that.

And if the dog alerts during your inspection, I 
strongly suggest you also pay for the sampling. Most 
sellers will deny they have a mold issue unless hard 
evidence is provided. So if you do find something, 
having the statistical evidence of a health and safety 
hazard will go a long way toward negotiating how 
the remediation and restoration are handled.

The mold is not harmful to the mold-sniffing 
dogs.

Dogs sniff stuff all the time and suffer no adverse 
effects because of their ability to purge odors and 
other contaminants from their noses.

So when my favorite mold-sniffing dog, Trace the 
black lab, passed away last week at the age of (al-
most) 16, it was due completely to natural causes. He 
lived a very long and happy life helping homebuyers, 
including many of my clients, figure out whether or 
not they had a mold issue.

Rest in peace, Trace. You will be missed. You’ll be 
much harder to replace than an infrared thermom-
eter.

Contributing columnist Leslie Sargent Eskildsen is 
an agent with Realty One Group. She can be reached 
at 949-678-3373 or @leslieeskildsen.
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Trained canine 
inspectors excel 
at sniffing out 
mold in homes

This commercial real es-
tate market reminds me of 
an open bag of potato chips 
— with 98.5 percent of them 
eaten. The full chips are con-
sumed — functional build-
ings with good owner motiva-
tion, priced aggressively but 
still within reason.

What remains are the 
remnants of the whole 
crunch — dysfunctional, 
overpriced locations with 
zero owner motivation to 
meet the market and make a 
deal! A normal ebb and flow of avail-
abilities and interested buyers have 
been usurped with feeding frenzies 
and bidding wars.

Sellers enjoy these times. Many of 
us are warning a correction is near, 
but we also struggle to pinpoint the 
trigger. So, we continue to call own-
ers of occupied buildings to see if 
they will sell, monitor LoopNet, Co-
star and Commercial Seach alert and 
hope for a new vacancy.

With this as a backdrop, what ad-
vice would I give an occupant look-
ing for space or an owner consider-
ing his future?

Plan early: One year 
might not be enough time, 
especially if some complex-
ity exists with your require-
ment. Please don’t believe 
you’ll waltz out into the mar-
ket and lease or buy the first 
thing you see. You won’t 
have many choices. Time 
will be needed for more 
spaces to come available.

Consider all of your alter-
natives: We met with a com-
pany today. Their lease ex-
pires the end of this year, 

and an ownership change has caused 
a re-evaluation of their space. Mov-
ing is the direction they are pursu-
ing. Hold on! Let’s keep the existing 
location in play — just in case. When 
we surveyed the market, we discov-
ered just one space that meets their 
needs. All of a sudden, their cur-
rent home looks better. Recently, we 
scoured the Santa Ana area for a cli-
ent. Industrial is their use — trucks, 
building materials, minimal office. 
With Santa Ana as ground zero, we 
now are considering a retail building 
because it’s located in the right area 
and is the correct size.

Don’t assume next year will be 
the same: Remember that call you 
received from a broker claiming 
to have a buyer interested in your 
building? You blew him off, but he 
was persistent. A multitude of calls 
morphed into a tour and subse-
quently an unsolicited offer. The fig-
ure caused you to do a double take. 
Well, if he’s willing to pay this today, 
what will the building be worth next 
year? You don’t want to be that guy 
at the cocktail party talking about 
the deal you should’ve done.

If a deal seems obscene, it is. Last 
week we toured a project that is 
light-years from the freeway. Mis-
managed was the theme: low rents, 
high expenses, ownership squabble, 
vacant space, sky-high asking price. 
Yep, you guessed it. Three full-ask of-
fers. My buyer and I shook our heads 
in disbelief and consoled each other. 
The deal wasn’t for us!

Allen C. Buchanan is a principal 
and commercial real estate broker 
with Lee & Associates, Orange. 
He can be reached at 714-564-7104 or 
abuchanan@lee-associates.com. 
His website is allencbuchanan.com.
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Mold-detecting dogs are trained to spot at least 18 
kinds of mold deemed harmful to human beings.
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Down from, 5,639 
listings two weeks 
earlier and down from 
5,862 a month ago.
The $1 million-plus  
market equals 44.2%                                                                                 
of all listings.

Unchanged from the 
previous week’s rate 
and up from 3.42% a 
year ago.
The 15-year fixed rate was 
3.13%, unchanged from 
the previous week’s rate.

That’s down $5.73
from May’s $398.69 
and up $14.89 from 
June 2016.           

That’s down from 17.6% 
in June and up from 
12.7% in July 2016.

July’s increase over a 
year ago was the 83rd 
consecutive month of 
year-over-year 
increases.

For the 22 business days ending Sept. 1 1, homebuying was up 
6.0 percent, with sales increases in 41 of 83 ZIP codes.

DISTRESSED SHARE OF LISTINGS
There were 88 foreclosures and 

short sales on the market, up from 
two weeks earlier.

‘MARKET TIME’ IN MONTHS
The time it would take in 

theory to sell all the listed 
homes in Orange County at 

the current buying pace.

INVENTORY OF HOMES FOR SALE

HOMES LISTED AS OF SEPT. 21
5,639

30-YEAR FIXED MORTGAGE RATE

AVERAGE, WEEK ENDING SEPT. 28
3.83%

MEDIAN PRICE PER SQ. FT.

JULY
$402.30

ARMs 
(Homes bought with 

adjustable-rate mortgages)

JULY
16.1%
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For the 22 business days ending Sept. 1 1, the median price of an 
Orange County home was up 8.4 percent, with increases in 66 of 
83 Orange County zip codes.
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