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Q I live in California, where it is legal to 
grow six cannabis plants. 
What can our HOA do 

about this? 
— P.F.,  
Newport 
Beach

A As you know, 
Californians 
last year 
passed Prop-
osition 64, 
which for 

adults of at least 21 years 
of age legalizes marijuana 
for personal use as well 
as the cultivation of up 
to six plants in one’s res-
idence. The law took ef-
fect at the beginning of 
this year. However, there 
is a difference between re-
moving criminal penalties 
and establishing a right to 
smoke or grow marijuana. 
The passage of Prop. 64 re-
moved state criminal sanc-
tions against marijuana in 
the personal residence but 
did not establish the use 
or growth of marijuana as 

a right.
So the use of mari-

juana now joins a long list 
of activities that are legal 
but might bother neigh-
bors in an attached hous-
ing community. Given 
the recent change in the 
law, it is only a matter of 
time before residents ar-
gue Prop. 64 gives them 
the “right” to smoke mar-
ijuana in the association. 
This is incorrect, and as-
sociations can pass rules 
or use restrictions ban-
ning marijuana smoking 
or marijuana plants in the 
association.

Regarding cultivating 
marijuana, some may ar-
gue that under the “per-
sonal agriculture” protec-
tion statute, Civil Code 
4750, HOAs cannot pro-
hibit the growing of mar-
ijuana in one’s backyard. 
However, the statute spe-
cifically exempts mari-
juana from the definition 
of “agriculture” by refer-
encing Civil Code 1940.10, 
which excludes marijuana 
from the definition of 

“personal agriculture.” So 
HOAs are not required to 
allow miniature pot farms 
in their communities.

An increasing num-
ber of cities are banning 
smoking inside attached 
residential housing (and 
in other areas), and com-
plaints and disputes are 
increasing within associa-
tions regarding smoking. 
The issue is the second-
hand smoke or smell that 
invades adjacent homes, 
yards or balconies from a 
smoker’s unit.

With the advent of le-
gal marijuana use in Cal-
ifornia homes, associa-
tions may wish to dis-
cuss whether they wish 
to adopt use restrictions 
(by a member vote) or 
rules (by a board vote) to 
restrict or even ban the 
smoking and/or growing 
of marijuana in the com-
munity.

If someone suffers from 
a disability that requires 
marijuana use, an associ-
ation will be required by 
the Fair Housing laws to 

provide a reasonable ac-
commodation for anyone 
with a documented need 
for the drug. However, an 
association might not be 
required to allow smok-
ing given the existence of 
a number of other options 
to deliver the medical ef-
fects of marijuana. If a res-
ident documents a disabil-

ity requiring the intake of 
marijuana, the association 
should pursue an interac-
tive process (translation: 
Talk to them) to explore 
if alternatives other than 
smoking are available to 
the resident. An accom-
modation creating a nui-
sance to neighbors is not 
“reasonable.” The smell of 

any smoke is most likely a 
nuisance if it invades hall-
ways or individual resi-
dences.

With changing laws and 
social conditions, associa-
tions need to periodically 
examine whether the pol-
icies in their governing 
documents meet the cur-
rent needs of their com-
munities.

Note to readers: CAI’s 
annual California Legal 
Forum, a full day of HOA 
law seminars, will take 
place Friday in Univer-
sal City. See caionline.org 
or contact a local Commu-
nity Associations Institute 
chapter for details.

Kelly G. Richardson, 
Esq.. is a fellow of the 
College of Community 
Association Lawyers and 
managing partner of 
Richardson Harman Ober 
PC, a California law firm 
known for community 
association expertise. 
Submit questions to 
KRichardson@RHOpc.
com. 
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After years of sav-
ing, planning, fixing your 
credit and living in a 
rented condo with a next-

door neigh-
bor whose 
kitchen is 
on the other 
side of your 
bedroom 
wall and 
runs his gar-
bage dis-
posal at 5:30 
a.m. — every 
single morn-

ing — you decide you’re 
ready to buy your own 
home. Where your bed is 
not adjacent to the gar-
bage disposal.

But your lease is not 
up until the middle of 
next year. And it will cost 
$2,000-$5,000 in penal-
ties to break the lease and 
move out early if you buy 
a house. Or even worse — 
you’re on the hook to pay 
the rent through the end 
of the lease term. What are 
your options if this really 
happens? Let’s take a look.

Pay the penalties
If you hit the jackpot 

and find the home that 
works for you on all the 
major criteria of the per-
fect neighborhood, great 
public schools, a kitchen 
that can handle your fam-
ily and entertaining hab-
its, appropriate condition, 
comfortable floor plan, ad-
equate parking, low prop-
erty taxes, reasonable HOA 
dues, and the right price, 
you may choose to pay the 
penalty for breaking your 
lease.

You’ll have to do some 
deep soul searching and 
run the numbers a few 
times to reach this con-
clusion. Ask yourself how 
likely is it that you’ll find 
another house just as great 
as this one, but where you 
can buy it and move in the 
day after the lease is up? 
Also: Can we still swing 
the down payment and 
closing costs if we pay the 
penalty to get out early? 

Your answers to these 
questions will help guide 
your decision in this situ-
ation.

Negotiate with the 
landlord

This may work differ-
ently depending on your 
landlord. If it’s a big local 
company whose name be-
gins with an I, you may 
not have much room to 
negotiate. If it’s a local 
real estate investor whose 
name is Inga, Ilene, or 
Irene, you may be able to 
sit down and have a chat 
with her and make a pro-
posal to find a replacement 
tenant and avoid the pen-
alty fees.

Offer to market the 
condo via Facebook, Ins-
tagram, Twitter and Snap-
chat. Talk to your Realtor 
about how to vet the appli-
cants and get their qualifi-
cations to Inga in a secure 
manner. Make sure you 
get the new lease and re-
lease of penalty payments 
in writing.

Stop house hunting
Looking for houses 

eight months before your 
lease expires may be a lit-
tle too aggressive. If you 
run the numbers and real-
ize there’s no way you can 
risk eating the penalty and 
come up with your down 
payment and closing costs, 
stay on the sidelines for a 
while.

Your agent will come up 
with a plan to keep you on 
top of the market without 
tempting you to do some-
thing you’d be better off 
avoiding. Use this time to 
get laser focused on your 
target neighborhood and 
then be ready to pounce. 
Happy hunting!

Contributing columnist 
Leslie Sargent Eskildsen is 
an agent with Realty One 
Group. She can be reached 
at 949-678-3373 or  
@leslieeskildsen.
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On the house hunt and 
your lease is up when?

One of the nasty by-
products of a seller’s mar-
ket is an unrealistic owner 
— someone who is moti-

vated by 
the price 
he will ac-
cept vs. 
the best 
price his 
property 
will fetch.

Also 
known as 
dream-
ers, such 
sellers ap-

proach the market in this 
fashion: “Well, I under-
stand my building has is-

sues, but I still want more 
than it is worth.”

Commercial real estate 
professionals are then con-
fronted with a problem: Do 
I accept the assignment to 
sell the building — albeit 
at an inflated number with 
all its fuzz — and hope the 
market will persuade him 
to be realistic? Or do I turn 
down the listing and hope 
I’m contacted if the first 
guy fails?

Because available build-
ings are so scarce these 
days, too many of us take 
the assignment, let the 
market activity be the bad 
guy and pray for divine 

providence.
So to all you sellers of 

commercial real estate 
out there, before you send 
your broker into the mar-
ket without a story — the 
reason for the price, the 
upside potential, a solu-
tion for the challenges —  
please consider the follow-
ing:

Your broker is not a ma-
gician. Unless your rep-
resentative is named 
Houdini, chances are he 
cannot remove a mystical 
rabbit from his hat — or 
find you the needle in the 
proverbial haystack. Buy-
ers these days are savvy. 

They are successful busi-
ness owners or investors 
who understand risk. Gen-
erally, buyers are will-
ing to be flexible and work 
around problems, but not 
if the other side is unreal-
istic in its expectations.

The valuation your bro-
ker gave you is accurate. 
Brokers are paid to close 
deals at the highest pos-
sible price in the short-
est amount of time. Period. 
Why would we tell you 
your building is worth half 
what you believe?

Your broker has con-
sidered the challenges. 
Countless are the number 

of buyer tours we conduct 
and the amount of feed-
back we filter. When you 
contend that “I know my 
roof needs replacement but 
I’m not willing to bend on 
my price,” we’ve heard the 
buyer’s comments. “Well, 
if the seller is unwilling to 
fix the roof or reduce the 
price, who is supposed to 
pay for that?” Listen to 
your professional. He is 
telling you the truth.

Credibility is at stake 
— yours and the brokers. 
When a building hits the 
market fraught with is-
sues, the marketplace re-
acts in one of two ways 

— wow! The seller must 
be smokin’ the good stuff, 
or the broker must have 
puffed the price to per-
suade the seller to list with 
him. Either way is a loser. 
Typically, the universe of 
potential buyers simply ig-
nores the new offering as 
unrealistic and unworthy 
of a second look.

Allen C. Buchanan is a 
principal and commercial 
real estate broker with Lee 
& Associates, Orange. He 
can be reached at 714-564-
7104 or abuchanan@lee-
associates.com.
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Down from, 5,493 
listings two weeks 
earlier and down from 
5,862 a month earlier.
The $1 million-plus  
market equals 43.8%                                                                                 
of all listings.

Up from the previous 
week’s rate and up from 
3.42% a year ago.

The 15-year fixed rate was 
3.21%, up from the 
previous week’s rate.

That’s down $5.73
from May’s $398.69 
and up $14.89 from 
June 2016.           

That’s down from 17.6% 
in June and up from 
12.7% in July 2016.

August’s increase over 
a year ago was the 84th 
consecutive month of 
year-over-year 
increases.

For the 22 business days ending Sept. 21, homebuying was up 
7.9 percent, with sales increases in 47 of 83 ZIP codes.

DISTRESSED SHARE OF LISTINGS
There were 81 foreclosures and 

short sales on the market, up from 
two weeks earlier.

‘MARKET TIME’ IN MONTHS
The time it would take in 

theory to sell all the listed 
homes in Orange County at 

the current buying pace.

INVENTORY OF HOMES FOR SALE

HOMES LISTED AS OF OCT. 5
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30-YEAR FIXED MORTGAGE RATE

AVERAGE, WEEK ENDING OCT. 12
3.91%

MEDIAN PRICE PER SQ. FT.
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ARMs 
(Homes bought with 

adjustable-rate mortgages)
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For the 22 buisness days ending Sept. 21 the median price of an 
Orange County home was up 1 1.1 percent, with increases in 63 of 
83 Orange County zip codes.
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