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Q We have a guesthouse 
on our half-acre lot 

that we have rented out 
(using a short-term rental 

service). We 
are always 
home in the 
main house 
when guests 
are present. 
Therefore, 
there has 
never been 
any issue 
with noise 
or nuisances 

over the many times we 
have rented it out. It has 
been a nice source of in-
come that has allowed us 
to pay our utilities, some 
college tuition for our chil-
dren and homeowner as-
sociation dues.

The HOA sent a letter 
to us stating that we were 
running a commercial 
business from our home, 
which is forbidden. Is there 
anything that protects the 
ability of a homeowner to 
rent out a room or, in our 
case, a spare guesthouse 
short of changing our list-
ing to a monthly-only 
rental? Thanks for any 
help on this! 

— K.A., San Diego

Q Dear Mr. Richardson: 
Is it legal for one of 

the other owners in my as-
sociation to use a unit as 
a short-term rental with-
out input from the other 
owners? Privately, it was 
discussed among those 
of us who vehemently op-
pose this callous disre-
gard for our concerns. Is 
this owner acting within 

legal parameters? Your in-
put will be greatly appre-
ciated. 

— L.H., South Pasadena

A Dear K.A. and L.H., 
You are on oppo-

site sides of this issue, but 
the basic response is the 
same. Short-term rentals 
are considered by many 
as a commercial, nonresi-

dential use of the property. 
Though many web-based 
companies offer conve-
nient advertising of such 
rentals, it is closer to a ho-
tel-type operation than 
a tenancy. An increasing 
number of cities have ad-
opted ordinances regard-
ing short-term rentals, 
treating them as business 
enterprises.

This subject goes to the 

heart of what it means to 
live in a common-interest 
community. In such com-
munities, a social com-
pact is created by the re-
corded covenants in which 
the owners agree to share 
certain values and give 
up a certain level of inde-
pendence in return for the 
many benefits of sharing 
ownership or control of 
the association with one’s 

neighbors.
The interests of home-

owners who wish to rent 
out their residences for va-
cation-type rentals obvi-
ously clash with the in-
terests of those who are 
concerned about the pos-
sible drawbacks of such 
rentals. K.A., though you 
were fortunate to have a 
rental history that appar-
ently has not affected your 

neighbors in the least, the 
greater likelihood with 
most such rentals is they 
can create an administra-
tive burden for the associ-
ation and more frequently 
result in tenants with a 
lower level of concern for 
their temporary neighbors.

Short-term rentals are 
still a rental, and all land-
lords are required by Civil 
Code 4740(d) to provide 
the association with the 
tenants’ name and contact 
information before the 
rental. My assumption is 
this statute is almost never 
honored by short-term 
rental landlords.

Many associations al-
ready have minimum 
rental terms in their gov-
erning documents, and al-
most all have residential 
association CC&Rs restric-
tions limiting the use of 
properties to residential 
purposes.

In these days of crowd-
based capitalism, asso-
ciations and their mem-
bers should decide (if mu-
nicipal ordinances allow) 
whether short-term rent-
als will be allowed, and if 
so under what conditions. 
Rentals, short-term or oth-
erwise, should not ad-
versely affect neighbors.

Kelly G. Richardson is 
a fellow of the College of 
Community Association 
Lawyers and senior 
partner of Richardson Ober 
PC, a California law firm 
known for community 
association advice. Submit 
potential column questions 
to Kelly@Richardsonober.
com.

HOA HOMEFRONT

Questions about short-term rentals

The interests of homeowners in a homeowners association who wish to rent out their residences for vacation-type 
rentals obviously clash with the interests of those who are concerned about the possible drawbacks of such rentals. 

Kelly G. 
Richardson
Columnist

You found your dream home. You made 
an offer, and the seller accepted.

Now you’ve got to make sure the home 
is worth what you’re paying — that it’s not 
riddled with termites, sitting on a cracked 
foundation, coated in mold or 
plagued by faulty wiring or 
leaky pipes.

Under most contracts, buy-
ers are entitled to conduct 
any and all inspections re-
quired to satisfy themselves 
as to the condition of the 
home.

The sellers generally pay 
for the termite inspection; 
the buyers pay for the home 
inspection and any other in-
spections they may elect to conduct.

Over the years, I’ve had buyers pay for 
pool inspections, mold inspections, roof in-
spections, foundation inspections, geologi-
cal inspections and heating and air condi-
tioning inspections.

These inspections often rule out alarm-
ing conditions affecting health and safety 
or the value of the home. And inspections 
sometimes reveal problems that cause buy-
ers and sellers to reopen negotiations.

Usually, buyers will hire an expert to in-
vestigate something the home inspector 
notes but cannot evaluate in specific detail. 
Most home inspectors will indicate “fur-
ther evaluation” or some similar phrase, 
meaning that they think it would be in the 
buyer’s best interest to dig deeper into an 
area of concern.

For example, a buyer can’t request a new 
roof just because the home inspector found 
a suspicious water stain in the attic.

But the buyer most certainly can use the 
inspector’s finding there is no hot water in 
the house to request the water heater be re-
paired or replaced. After all, the home war-
ranty will not cover a pre-existing condi-
tion.

Let’s get back to that water stain in the 
attic. A cautious buyer will quickly get a 
thorough roof inspection, even if it costs 
$125 to $200.

So out comes the roofer, who uses all of 
his knowledge and expertise to evaluate the 
condition of the exterior of the roof, look-
ing for broken tiles, cracks, compromised 
underlayment and evidence of active leaks.

He’ll also go in the attic to look for leaks, 
including any skylights. Then he’ll write up 
a report with an estimate for making the 
roof sound.

Now armed with a report from an ex-
pert, the buyer can feel confident about re-
questing the seller fix the roof.

Whether or not the seller agrees depends 
on many things, including how much he 
likes the buyer, how many other repairs the 
buyer is asking for, the purchase price the 
buyer agreed to pay and whether or not the 
seller wants to deny the request, risk losing 
the buyer and extending the sale to some 
unknown point in time, while the holidays 
are just around the corner.

Leslie Sargent Eskildsen is an agent with 
Realty One Group. She can be reached at 
949-678-3373 or leslie@leslieeskildsen.com.

BUYING AND SELLING

Inspect all you 
like, but repairs 
are up to sellers

Leslie
Sargent 
Eskildsen 
Columnist

Last week, our team was 
contacted by an owner who 
wanted to sell his building 
and redeploy the equity into 

a college edu-
cation for his 
children. It’s 
a noble cause, 
to be sure, but 
one with some 
considerations.

Are you 
taxed? Yes! You 
see, once the 
sale closes, the 
federal gov-

ernment will tax the long-
term gain — appreciation of 
more than a year. Taxed at 
a higher level will be the de-
preciation recapture. Don’t 
forget the new Affordable 
Care Act tax for any asset 
sold for more than $250,000. 
Oh, yeah — then our Golden 
State will want a taste as 
well. For those keeping score, 
all of the taxes can amount 
to almost half your gain. 
Ouch!

Outlined above is the first 
thing that occurs once your 
building sells: You’re taxed 

out the wazoo — unless of 
course, you employ some tax 
deferral strategy, which de-
feats the use of the equity for 
a college education.

What happens to your 
tenants? In our example, 
the real estate is occupied 
by three businesses, two of 
which have leases and one 
that doesn’t.

The easy answer is: As 
long as the tenants with 
leases continue to pay their 
rent and abide by the terms 
of their contract, no inter-
ruption in their occupancy 
should occur. We’re assum-
ing the new owner and land-
lord would adhere to the 
terms and conditions of the 
lease agreement(s) in place: 
the rent, term, increases, ex-
tension rights, etc.

A much different story un-
folds for the poor dude with-
out a lease, however. You see, 
he is vulnerable. His rent can 
be jacked up or he can be 
asked to vacate. Best case: 
The new owner allows him 
to stay and offers a new lease 
with the same rent he enjoys 

— highly unlikely in today’s 
supercharged market.

Gotchas? Sure. Again, the 
tax man. Upon sale, the real 
estate is reassessed for prop-
erty taxes. Generally, prop-
erty taxes are rebooted to the 
selling price. So who pays the 
increased amount? Yep. Gen-
erally, the tenants — assum-
ing of course the leases al-
low for this “pass-through” 
— which most commercial 
leases accommodate. Who 
cares? Well, you should! 
You’re strapping your loyal 
occupants with an increase 
in their monthly outflow. Or, 
short of the “pass-through” 
provision — the buyer pays 
you less because he must 
swallow the new property 
tax.

Special circumstances? 
Certainly. Before racing 
out to the market with that 
sale package, carefully con-
sider your tenant(s) exten-
sion rights — options to re-
new lease(s), the ability to 
take over additional space 
or ways to cancel. ALL of 
those circumstances can af-

fect the value of your build-
ing. Did you agree to allow 
your occupant to buy the 
building through an option 
to purchase, a right of first 
refusal or a right of first of-
fer? If so, you must follow 
a protocol tantamount to a 
NASA launch sequence be-
fore openly marketing your 
holding.

Is your tenant the BEST 
buyer? Quite possibly. Short 
of any “rights to buy” you 
may have granted, the com-
pany that pays you rent each 
month could surprise you 
and offer you the most. Af-
ter all, it “lives” there and has 
for some time. In many cases, 
your tenant knows the build-
ing better than you do. Faced 
with a move vs. converting a 
lease to ownership — buying 
can make sense.

Allen C. Buchanan is 
a principal with Lee & 
Associates Commercial Real 
Estate Services. He can be 
reached at 714-564-7104 or 
abuchanan@lee-associates.
com. 

COMMERCIAL REAL ESTATE

Selling commercial property 
to pay for a child’s college tab?

Once a building sale closes, the federal government taxes the long-term gain. Don’t forget the new Affordable Care Act tax for any 
asset sold for more than $250,000. Next comes the Golden State for its share. 

Buchanan
Contributing 
Columnist
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